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STATEMENT
This appeal iuvolves several actions which were

consolidated both for hearing in the lower court

and on this appeal b}^ stipulation of parties and

orders of court.

The bill of complaint In all these actions is ex-



actly alike except as to the description of the

lauds iuvolved. The answers of all of the defend-

ants except Frank Caudle and wife, are similar

in all respects except as to lands iuvolved.

The suits are iu all respects so far as the plain-

tiffs below are concerned, similar to other suits

that have been before this court, and involve the

enforcement of alleged liens under water contracts

(m the Salmon River Project in Twin Falls Coun-

ty, State of Idaho.

The facts in these cases are as follows

:

George F. Sprague, et al. applied to the State

Board of Land Commissioners at Boise, Idaho, on

August 12, 1907, to have the state make applica-

tion to the Federal government for the segrega-

tion of certain lands under the Federal Carey

Act Law, and in the application represented that

the}'^ had been nmking surveys and plans for the

construction of extensive irrigation works in Twin

Falls County ''for the i)urpose of irrigating a large

tract of land." That tluM' wished to "construct

irrigation works which will cover nu<l irrigat<'

and rendf^r fit for farming and the growing of

crops adapted to the climate of that locality ui)on

said tract of arid laud, including an area of ap-

proximately 150,000 acres."

That the applicants requested that in order

"to discourage delays in ac(iuii'ing water rights

for the irrigation of lau<l so entered by th(MH

(the entrymen) request that they may charge lo

such (mtrvmen an increased cost i>er acre for



shares of water rights sohl to them for their said

lauds, of |1.80 per acre for the first years of de-

lay, and au additional |1.80 per acre for each ad-

ditional year of delay in application for the pur-

chase of such shares of water rights." On the sanu^

day, to wit: on August 12, 1907, the State En-

gineer submitted a report approving of the ap-

})li('atiou.

The ('(mtracts introduced l)y plaintiffs in sup-

|>ort of the allegations of the complaints in the

respective consolidated cases were entered into

by the predecessors of defendants and are all

similar in form, tenor and effect, with the ex-

ception of the description of the lands involved,

the number of shares, the names of the respective

settlers, and tlie dates of the contracts. (Rec. pp.

111 and 112).

The contract is then set forth in full at pages

112 to 120 inclusive. This contract entitles the

owner to receive one hundredth of a cubic foot

of water per acre per second of time for the laud

described tlierein, "In accordance with the terms

of the contract between the State of Idaho and

the Twin Falls Salmon River Land and Water

Company and thiis- cert ifirate aJf<o enfitlcfi the

owner to a proportiofiate interest in the dam,

canal, water rifihts and all other ricjhts and fran-

rhises of the Tirin FaJJst ^^aJnwn River Land and

Water Company, based upon the number of shares

fiufillv sold In accordance with the said contract
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botween the said company and tlio State of Idaho.'*

(Kec pp. 114).

(:Menio. The writer of this brief in fur-

nishin.n' copy for tlie ])rinter. calh'd for cn])-

ital leters in certain })laces. Tlr^ ])rinter has

nsed italics. Tpon r(M'(Mvin,ii' ])roof from t]i<'

printer the writer discovered tliis mistake

bnt it wns too late to correct same and com-

ply with the rnles of conrt as to the time of

filinp;' brief. The writer therefore places this

memo in tlie brief for the purpose of sayinGj

to the conrt that chatever italics appear in

the brief are onrs).

It is further provided in said contract as fol-

lows: "This agreement is made in accordance

with the provisions of said contract between the

State of Idaho and the company, which, together

with the laws of the State of Idaho, under which

this agreement is made, shall be regarded as de-

fining the rights of the respective parties, and

shall regulate the provisions of the shares of

stock to be issued to the purchaser by the Salmon

Iviver Tanal Company, Limited." ( Kec. pp. 115).

It is further provi<led in said ccmtract that:

"The consideration for the water rights hereby

agreed to be conveyed is the sum of 11,000.00 and

the balance thereof remaining due after the cash

payment hereinbefore acknowledgcMl, to-wit : the

sum of 11,480.00, is due and payable as follows,

to-Avit

:



Deferred Payment

Due April 1st. Prin. Int. Amount

1st 1911 1 80.00 188.80 1168.80

2nd 1912 80.00 84.00 164.00

3rd 1913 80.00 79.20 159.20

4th 1914 80.00 74.40 154.40

5th 1915 80.00 69.60 149.50

fith 1916 160.00 64.80 224.80

7th 1917 160.00 55.20 215.20

8th 1918 160.00 45.60 205.60

9th 1919 200.00 36.00 236.00

10th 1920 200.00 24.00 224.00

11th 1921 200.00 12.00 212.00

"Interest from April 1st, 1910, at 6% per an-

num shall be paid annually, but if interest is not

*paid within thirty days from the date the same

falls due then in such ease it shall be computed

for the' entire period at the rate of 87o per

annum."

''All interest accruing prior to the date on which

notice is Given to the entryman that the Company

is prepared to furnish water under the terms of

this contract is herehjj waived." (Rec. pp. 115 and

116).

It is further provided in said contract as fol-

lows: "This contract is made pursuant to and

subject to the contract between the C'omi)anY and

the State of Idaho and the existing' laws of said

State." (Rec. pp. 118).

Tn the contract between the State of Idaho and
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the Tw'm Fallfs Haliuou iiiver Land aud Water

Company, the latter compaiix' is the party of the

second part, and in said contract, among other

things it is provided that : "Said party of the

second part further agrees and undertakes that

it will sell or cause to be sold to the person or

persons filing upon any of the lands herein de-

scribed or to the owners of any other lands not

described herein but which are or may be sus-

ceptible of irrigation from its canal system by

good and sufficient contract of sale irilJi rif/lit of

jwsscfisioii and CH joijntciif hij tlie piii'cliuscr pcnd-

iu<j its fulfilDiciif a water right or share in said

canal for each and every acre filed upon or pur-

chased from the state or acquired from the United

States. Each of said shares or water rights shall

represent a carrying capacity in said canal suf-

ficient to deliver water at the rate of one-hun-

dredth (1-100) of one (1) cubic foot of water per

second of time and each share or water right

sold or contracted to be sold as herein provided

shall also represent a proportionate interest in

said canal and irrigation works together with all

rights and franchises therein based upon the num-

ber of shares finally sold in said canal." (Kec.

pp. 128).

It is further provided in the contract that the

Twin Falls Salmon River Land au<l Water Com-

pany shall sell its water rights "to the person or

persons filing upon any of said lands a I a price
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not exceedhuj Forty Dolhirs (|40.00) per nharc

to he paid for as follows^

"One-fifth iu cash (1-5) at tho time of sale and

the remainder in five equal annual installments

bearing- interest at the rate of six per cent (C%)

per annum payable annually. To the person or

persons purchasiniz; any portions of sections No.

1() or 3(), whicli are susceptible of irrigation and

reclamation from this canal at a price not to

exceed Thirt}^ Dollars (|30.00) per share pro-

vided said water rights are pruchased within one

year after the purchase of lands from the State

and not e.rceedinf/ Forfi/ BoJlarn (|40.00) per

fduirc at any time thereafter: said payments upon

State lands to be made one-seventh (1-7) at the

time of purchase and the remainder in six (G)

equal annual installments with interest thereon

at the rate of six ])er cent ((J/f
)

per annum pay-

able annually. /// caxe tJie pureJia.ser or entry-

man on desert lands, homestead hinds or lands

other than those seyref/ated under the Carey Aet

deelincs to parehase water riyhts irithin one year

after the Carey Aet lands are throvn open for

settlement, the sum of tiro dollars and forty cents

(|2.40) may he added to the price of water rights

for each years delay or fraction thereof. No

charge shall be made for water rights for lands

taken b}'- the right of way for any railroad filing-

its plat with the State Board of Land Commis-

sioners prior to June 1, 1908, and all entries of

land shall be made subject to such right of way.''
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''This agreemeut shall not bo construed to pre-

vent tlie sale of shares of water rights on terms

more favorable than those herein provided or to

I)re\'ent the payment of installments on the pur-

chase price in advance of maturity of the same at

the o})tion of the purchaser hiii in no c(i!^e ^haU

rvntvr I'ights or sIkii-cs he (Jcdinitrd to ani/ landfi

hrforr nirntioncd or soUJ hcf/ond the ('(irri/inf/

capav'tiij of the canal or in crccss of the appro-

priation of water therefor:' (Rec. pp. 129 and

130).

Patent was issued for the lands involved in

these actions as well as other Carey Act lands

witliin said segregation on tlie lolli day of J'rcU-

uary, 1921, from the United States to the State

of Idaho. (Rec. pp. 143 and 115).

On April 12, 1911, there were valid and out-

standing water contracts for approximately 73,000

acres of land. Prior to the institution of the suits

involved, 13,000 acres of these contracts were can-

celled. On October 18. 1917. the State Board of

Land Commissioners and the Commissicmer of

the General Land Office of the United States held

a joint meeting and tlie Uommissionei- of the Lnnd

Office recommended to the State Land Roard

that the project be cut down to 35,000 acres; that

said Land P.oard on March 13, 1918, adopted a

resolution approving this recommendation. (Rec.

pp. 145 and 140 ).

On April 13, 1911, the construction company
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published a notice in the Twin Falls News, at

Twin Falls, Idaho, that it "Is now prepared to de-

liver water for irrigation from said canal system

to anyone who may have entered under the pro-

visions of said Carey Act any of the lands here-

inafter described." (Rec. pp. 147).

That the lands described embraced the lands in-

v<)]v(mI in tliese actions. That on the same day

tlie construction company published in the same

paper that tliey would furnish "Three irrigations

of 10,000 acre feet each to the tract, unless sub-

sequent experience determines that this p^an

should be modified." (Rec. pp. 148),

To the introduction of this evidence objection

was made on the grounds that the same was ir-

revalent and immaterial.

Another notice that water would be ready for

delivery was published for three weeks in the

Hollister Herald in the issues from April 7, 11)11,

and ending April 21, 1911. The notices as set

out were tlie only notice given pursuant to the

third subdivision of Paragraph Three of the Set-

tlers' contract. ( Kec. pp. 147 to 150 inclusive).

That a large amount of evidence was admitted

touching the duty of water, that this duty was

fixed at two and one third (2 1-3) acre feet.

That the court found and determined that de-

fondants "Had received in the past 7(5 per cent

of two and one-third (2 1-3) acre feet for each

acre of irrigable land described in the decrees
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and assuming that all water appurtenant to said

project be equally distributed over the patented

area of 35,000 irrigable acres, such definulants

would realize 7(1 per cent of two and one third

(2 1-3) acre feet per irrigable acre in the future."

(Rcc. pp. 150 and 151).

That the defendants before the Examiner,

moved the court for non-suit, one of the grounds

for the motion being: "That there is a defect of

parties defendant in that indispensable parties,

being all the other settlers on the project sim-

ilarly situated are not made parties defendant."

(Kec. pp. 151).

That said motion for non-suit was never pre-

sented to the court until the final submission of

the consolidated cases and then only as a portion

of the typewritten record of testimony taken be-

fore the Examiner and that the defendants in

their briefs im final submission of said cases argued

the question of parties along witli other questions;

that no ruling was nuide or re(]uested upon said

motion, other than the decision and decrees ren-

dered. (Rec, pp. 151).

That at the time the decrees were entered there

were outstanding water contracts for which set-

tlement had not been made to the extent of

1009.84. That of Ihe 35,000 irrigable acres in-

cluded in tlie irrigation project settlement has

been made for cash or mortgages with all but
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about 12,000 acres, wbicli acreage includes the

lauds iuvolved in this action.

At the time the contract was entered into be-

tween the State of Idaho and the Twin P'alls

Salmon Kiver Land and Water Company, "It was

the intention of the company to furnish water

during the year of 1910 and not cliarge the pur-

chaser for the delivery of water until after the

first year's crops had ben harvested."' ( Rec. pp.

1G7).

"Water was not available to the settlers for the

3'ear 1911 for the irrigation of crops. See evi-

dence of witnesses and exhil)its on behalf of de-

fendants, (llec. pp. 152 to 18() inclusive).

See opinion of lower court. (Rec. pp. 89 and 90).

SPECIFICATION OF ERRORS
The decrees entered in the above entitled cases

November 4, 1924, are erroneous and unjust to

defendants; appellants here.

I.

Because the bill of complaint as amended does

not state any matter of equity entitling defend-

ants to relief praj^ed for nor are the facts as

stated sufficient to entitle plaintiff to any relief

against defendants.

II.

Because the court erred in failing to rule upon

and sustain the motion of defendants for non-

suit, upon the ground : "That there is a defect
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of parties defendant, in that indispensable parties^

being all the other settlers on the project similar-

ly situated, are not made parties defendant.

Niles Bement Pond Co. v. Iron Moulders
Union, 254 U. ^. 77: ()5 L. Ed. 145.

Simpkin's "A Federal Suit in Equity",

2nd Ed. 231.

Commonwealth Trust Co. v. Smith, 273

Fed. 1.

Simpkin's "Federal Practice," 49G.

Thayer v. Life Association, 112 U. S.

717, 719.

I^ank V. Dadford, 80 Fed. 5(;9.

Swan Land & Cattle Co. v. Frank, 14S

U. S. 003 at p. Oil.

IIL

Because the court erred in holding the cause

of action sued upon was divisible and not entire,

and in holding that plaintiff could recover with-

out proving a strict or substantial performance of

the contract, after having alleged in its bill, a

strict performance thereof.

IV.

Because the court erred in holding that de-

fendants and their predecessors in interest did

not contract for a specific amount of water, and

in holding that the duty of water was material

under the issues as framed, and in basing the

amount of recovery upon a percentage of what

was ascertained by the court to be the duty of

water instead of upon a percentage of the amount
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of water contracted to be sold by plaintiffs pre-

decessors in interest to defendant's predecessors

ill interest.

Hanes v. Idaho Irrigation Co., Ltd., 21

Idaho 533.

Tapper v. Ida. Irrig. Co., Ltd., 30 Ida.

p. 91; 210 Pac. p. 591.

.State V. Twin Falls, (4r. Water Co., 30

Ida. at p. 77.

State V. Twin Falls L. & AVater (^o., 217

Pac, 254, 255.

IJoley V. Twin Falls Canal (%)., et al, 217

Pac. 258. (Ida. case).

Twin Falls Oakley Land & ^Vater Co., vs.

Martens, 271 Fed. 428 at pp. 431, 432,

and bottom of p. 433.

V.

Because the court erred in allowing plaintiff in-

terest from April 1, 1912, at the rate of 8 per

cent per annum upon the water contracts or

water rights sought to be foreclosed in this action

for the following reasons:

(a) That the said water contracts and each

of them, contain a provision as follows: ''All

interest accruing prior to the date notice is given

to the entrymen that the company is prepared to

furnish water under the terms of this contract is

hereby waived." The evidence in the case con-

clusively establishes the fact that the plaintiff

or its predecessors in interest were never at any

time prepared to furnish water pursuant to th(^

terms of said contract.
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(bj That the evidence entablishes the fact

that plaintiff's claim against said defendants was

an unliquidated one and uncertain, as to the right

of the recovery as well as tlie amount thereof,

and not capable of computation b.y fixed values

or prices, and that by reason thereof, the defend-

ants, prior to the entry of the decree herein, were

unable to ten<ler or pay to the plaintiff an amount

certain or definite, and thereby stop the running

of interest U])on said contracts.

(c) That if the plaintiff was entitled to any

interest upon said contracts, the rate sliould have

been (> per cent per annum as called for bv tiie

terms of the water contracts and should not have

been allowed except from the time of the entry

of the decree, or at the farthest, from the time

that patent was issued by the United States to

the State of Idaho on the 13th day of January,

1921. And the court erred in allowing interest at

any greater rate or for any greater lengtli of time.

Caldwell v. Twin Falls Salmon Iliver

Ivand and Water Co., 225 F(m1. 584, at

p. (501.

Twin Falls Salmon River Land and

Water Company v. (''ald\v(dl, 272 Vod.

359.

National Savings Bank, et al. v. Creswell,

et al. 100 r. S. 030, at j). VA:\, 25 L.

Ed. 713 at p. 715.

Ciarnett et al. v. Jenkins, et ak, S Feters

75, p. 86, 8 L. Ed. 870.
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(/hilds V. Xoilzel, 2(5 Ida. 120, See. 468G
II. S. Comp. Stat., IQIG as amended
June 11, 189().

State V. Twin Falls Salmon River Land
cV: AVater Co., et al., 30 Ida. GO, (IG, 72.

State Contract, para«>Tapli 8, Ilec. p. 128.

Settlers Contract, Kec. p. IIG.

Ilimeley v. Ivose, 5 Craneh. 313, 3 L. Ed.

Ill; r. S. (^omp. Star. 191G, Sec. 468()

(As amended by Act of June 11, 189G).

National Savings IJank etc. v. Cress-

well, 100 U. S. (;30 at p. ()43 ; 25 L. Ed.

713 at p. 715.

Caniett, el al. v. Jenkins, et al. 8 I'eters

75 at ]). i^i); 8 L. E<1. p. S7l>.

VI.

l>ecause the court erred in determining that

plaintiff was entitled to a lien, the undisputed

testimony disclosing that defendants will not re-

ceive, and have not received in the past, to ex-

ceed 7G per cent of the duty of water as fixed

by the court, and under the provisions of the

Carey Act Law and the Statutes of Idaho, no lien

can attach or be created, until the lands described

in the decree have been reclaimed with : "An am-

ple supply of water" "actually furnished" for its

irrigation and cultivation, a personal judgment

having been denied plaintiff.

S;'c. 4G8G U. S. Comp. Sta(. 191G as

amended June 11, 181)i).

Sec. 3018, 3011), Ida. Comp. Stat. 1019.

Cliilds V. Xeitzel, 20 Ida. 120.
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VII.

Because the court erred in rendering judgment

for plaintiff without requiring it to bring in as

parties defendant all other settlers upon said

project within said 35,000 acre area.

Niles liement Pond Co. v. Iron Moulders
Union, 254 U. S. 77, 05 L. Ed. 145.

Siuipkin's ''A I'edernl Suit in Ecjuity"

2nd Ed. 231.

Couimonwealtli Trust Co. v. Smith, 273

Fed. 1.

Affirmed by Sup. (^t. of the IT. S. on Ap-

peal Nov. 17, 1924. U. S. Sup. Ct.

Adv Sheets L. Ed. of Jan. 1, 1925,

No. 5, Page 80. Adv. Sheets Su]x Cr.

Rept. Dec. 1, 1924. Vol. 45. No. 3,

Page 20.

VIII.

Because the court erred in rendering judgment

for plaintiff, without first requiring it to acquire

and make appurtenant to said 35,000 acre area,

all water rights of said project.

IX

Because the court erred in determining that

2 1-3 acre feet was a proper duty of water, being

based upon economical use of water instead of a

beneficial use and furtlier tliat the contracts

called for the specific amount of 4.2 acre feet

each irrigation season.

X
Because the court erred in failing to credit

the sum of |341.3fi paid by Frank Oaudle, which
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payineut should have been credited upon the

principal amount found due from Caudle lo the

plaintiff.

XL
liecause the court erred in not providing in

its decree that upon sale of the premises "No

l)erson, company of persons, association or in-

corporated company, owning and holding any

lien, shall bid in or purchase any land or water

right at a greater price than the amount due on

said deferred payment for said watiU' riglit and

land, and the cost incurred in making the sale of

said land and water right" as provided in Sec.

3023 Ida. ("onip. Stat. 1919, and in decreeing thai

the "Overplus, if any, from the sale of any legal

subdivision shall be subject to the further order

of the court" instead of decreeing that : "Anv l>al-

ance remaining be paid" "to" the defendants as

provided for in Sec. 3025 Id;i. Co^^^]^. Stnt. 1919.

I^KIEF OF THE AKOUMENT

I.

I will not attempt in this brief to argue Speci-

fication of Error No. 1 but will expect to insist

upon same in oral argument.

II.

Defect ill Regard to Indispensable Parties.

As shown by the record at pages 151 and 152

at the time these cases were submitted to the

lower court there were outstanding water con-
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tracts ou EXCLUDED LANDS amountiug to

1,0()9.84 acres. That there was also outstanding

water contracts for which setth'iiieut had not been

made involved in suits similar to these actions,

involving 12,000 acres of land, including the lands

herein involved.

This court has said in an action arising from

this same Carey Act Segregation : "We are of

the opinion that this controversy cannot be solved

between the parties to this action. It is unfor-

tunate but there seems to be no escape from this

conclusion. All of the plaintiffs" (in these ac-

tions all of the defendants) "do not constitute a

claim having a commcm or general interest in the

question to be determined and cannot represent

other parties not similarly situated." * * * "The

settlers in one class are not similarly situated with

the settlers in the oth(»r class and one can not

represent the other. Their interests are not com-

mon, but in opposition."'

"We are of the further opinion that this con-

trovers3^ can not be solved upon the issues con-

tained in the pleadings."

"A <leterminatiou of the c(mtractual riglits be-

tween the parties is not sufficient."

"7f c/oc.v not (Icterinliir the important aiul ron-

trolJhifi fundumcntdl (pirsfioiis of Ihc statutory

law inrolred in the rY/.vc." * * *"At present we d(»

not see how the questions at issue can be deter-

mined up(m the Inw and l)etweeu the present pnr-
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tics lo this action, without further proceedings.

A\'c accord iii«i,l.v direct that an order be entered

that the decree of the district court be reversed

.vave and except as to the injunctional provisions

thereof, and that the cause be remanded to that

court witli instructions to direct that new pro-

ceed ins-s be framed according*" to the suggestions

of tlie foregoing opinion, and that all parties

necessary to a similar determination of the sub

ject matter of the suit as it effects the rights of

the parties hereto and all of the parties interested

tlierein be brought into the suit and aligned there-

in according to their respective interests and for

sucli further proceedings as may be necessary and

appropriate for the similar disposition of the mat-

ter in litigation."

Twin Falls Salmon Iviver Land & Water
Co. V. <^aldwell, 272 Fin]. 350, (m, (;<S.

And in another case from this same project

this ccmrt held that

:

"It is ol)vious that many ])ers()ns—that is,

contract holders—are and will necessarily

be affected by the inade(}uacy of the water

supply considered in relation to the amount
that it was at first supposed c(ml<l be nmde
available. They are affected in seve^ral ways.

Some will and can get no water at all, as

their holdings are entirely outside of the re-

duced delimitations. Others and tlie major por-

tion of them, perhaps all, will be recpiired to

take and accept fewer acre feet per acre of

water than they have c(mtracted for, and
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some aiv boimd to be affected in ways not
uow apparent by the readjustment of the
water supply to the delimited area." * * *

"This result has been practically reached
by the decision of tliis court in the Twin
Falls Salmon Eiver Land & Water Co. et al.

Y. Caldwell, supra. True it is that the state

statute has made provision wherel)y the con-

struction company is entitled to foreclose

its liens, but it does not comprehend a sit-

uation such as is present(Ml in the i)resejit

controversy."

Commonwealth Trust Co. v. Smith, :i73

Fod. P. 1, at pp. 9, 10.

Because the plaintiff refused to bring in other

parties in the Smith case the action was dis-

missed. This court affirmed the action of the

lower court and the plaintiffs appealed to the

Supreme Court of the Ignited States.

The Supreme. Court in its opinion says:

''The bill was dismissed ))ecause of the r<»-

fusal to bring in additional parties, tlie (uily

(juestion open here is. whether Ihe i)arties

indicated ^^'ere necessary i)arti(^s. Of course

they were, if they had such an interest in the

matter in controversy that it couhl not be de-

termined without eitlier affecting that in-

terest or leaving the intcMvsts of lliose wlio

were brought before the court in a situation

that might be embarrassing and inconsistent

with (Mpiity. Sliields v. Uarrow, IT How.

180, 131)."

"The plaintiff takes tlie position that the

suit is simply one to foreclose a distiiu-t lien
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on particular water rights and lauds, iu

which the other holders of water-right con-

tracts have no interest, and that a final de-

cree determining the issues in the plaintiff's

favor and granting the relief sought can

neither affect the other holders of such con-

tracts not work any embarrassment or in-

equity to the defendants. In our opinion that

position is not tenable. The suit is much more
than one for a simi)le f(U-eclosure. The bill

sets forth the controversy' respecting the

water supply and do(^s so for the purpose of

having it determined. The controversy is not

peculiar to the contracts sued on but reaches

and affects all that are outstanding. The

contracts, while several in form, are inter-

dependent in substance and operation. All

are effectively tied together by the contract

bet^^een the t^tate and the compau}', in vir-

tue of which they were made, and by what

they purport to do, which is to entitle their

holders to ])articipate on ecjual terms

in the use of a common supply of

water and to invest them with pro-

portionate intei-ests in the works by which

the water is c(»llected and conducted to the

places of use. As was well said by the dis-

trict judge, 'In a very substantial sense all

the settlers are parties to one general con-

tract, in the subject matter of which all are

interested and by virtue of which all have

rights so interdependent, whether they be

regarded as joint of several, that the in-

terest of one cannot l)e defined and adjudged

without affecting the interests of all others.'
"

(\mimon wealth Trust (\^. v. Kmith, V. S.
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Snp. rt. Adv Sheets L. Ed. of Jan. 1,

1925, No. 5, Page 80, Adv. Sheets Sup.
Ct. Kep. Dee. 1, 1924, Vol. 45, No. 3,

Page 20.

"There is no presci-ibed forninla for deter-

mining in every case wliether a person or
corporation is an indispensable party or

not, bnt a rule early announced and often

applied by this court is sharply applicable to

the case at bar. In Shields v. Barrow, IT

How. 130, 139, 15 L. Ed. 158, IGO, this lan-

guage—quoted with approval in I^arney v.

Baltimore, (3 Wall. 280, 284, 18 L. Ed. 825,

820, and again in Waterman v. Canal-Louis-

iana Bank & T. Co. 215 U. S. 33, 48, 54 L.

E. 80, 80„ 30 Sup. Ct. Rep. 10—was used to

describe parties so indispensi})le that a court

of equity will not proceed to final decision

without them, viz

:

" 'Persons who not onl}' have an interest in

the controversy', but an interest of such a

nature that a final dcnree cannot be made
without either affecting that interest, or

leaving the controversy in such a condition

that its final termination may be wholly in-

consistent with equity and good conscience.'
"

Niles Bement Pond Co. v. Iron Mould-

ers Union, 254 U. S. 77 : 05 L. Ed. 145

at pp. 147, 148.

Simpkin's "A Federal Suit in Equity,"

2nd Ed. 231.

Commonwealth Trust Co. v. Smith, 273

Fed. 1.

Commonwealth Trust Co. v. Smith, U.

S. Sup. Ct. Adv. Sheets L. Ed. of Jan.
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;
1, 11)25, ^'(). 5, rage m. Adv. Sheets

Slip VL Kep. Dec. 1, 1924, Vol. 45, No.

3, Page 20.

Hiiiipkiu's ''Federal i'ractice," 49(i.

Thayer v. Life Association, 112 U. S. 717,

719.

liaiik V. liadford, 80 Fed. 509.

Swan J^aud & Cattle Co. v. Frank, 148

r. s. (ill.

III.

I will not luidertake to argue in this brief Error

Xo. o, hut will insist upon same in oral ar-

gument.

IV.

Coiitmvt iras for Specific Amount of Water and

Rcvorenj HJioiihl Not Hare Been Calculated

J poii (t Dutij of Water.

This court has further said in a case arising on

the Twin Falls Oakley Land & Water Carey Act

segregation

:

"We are of the opinion that the defendant

ac<]uired a contract right to 1.5 acre feet of

Avater under his contract Avith the water cora-

pany. The fact that the right so ac(iuired.

Avas specified in the certificate of stock does

not lessen the obligation of the company to

furnish the defined amount. In the light of

the inducement offered to settlers it is evi-

dent that the company intendcMl to s(dl, and

must be held to haA-e agreed to sell, the spe-

cific amount of water named in the certifi-

cate." * * *

"It is also said that the rights claimed bA^
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tho settler are imder the Carey Aet and tliat

iuasiiiuch as the aet provides that the huids
would he patented wlien an ample supply of

water is aetiially furnished, the matter is

plaeed within the jurisdietion of the Land
JJepartment of the United States, and that

a contract made for water supply l)y the state

or the settler is not l)inding, and that the

whole (juestion is with the Department of the

Interior. lUit under the act of the Legisla-

ture of Idaho accepting the Carey Act (chap-

ter 13(), tit. 26, Comp. Laws of Idaho) the

state was authorized to make all necessary

contracts to cause the lands to be reclaimed,

and 'to induce their settlement and cultiva-

tion in accordanc(^ with and subject to tlie

provisions' of the act. Keading the statutes

together, it is plain that authority Avas given

to the construction company to nmke and ex-

ecute a contract, and to assume a responsi-

bility to the settler under which there could

be agre(nnents for deferred payments an<l

under which the company might agree to

furnish a fipccific (/iKiniifi/ of iratcr." * " *

'A\'e believe that, in a proceeding to ascer-

tain whether patents s]u)u]d issue, the find-

ing by the Land I)e])artmont upon the (pies-

tion whether the water sui>ply is ample is

conclusive for the i)urpose of issuing ])ateiit;

but that is far from ruling that it is c(mclu-

siv(^ upon the (juestion whether the ])laintiff

construction company has provided water at

the rate of 1.5 acre feet ])er acre us rc(iuircd

hy its coiitracf irilli the sviilcr. That is a

matter which the land department has not

undertaken to pass upon, and could not,"
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* * * uriii* "The sequel to tlieso views is that,

while the fiirnishiuo- couipauy shall have a
lien ou the water right and the land for de-

ferred payments for the water right until the

last deferred payment is jtaid off and satis-

fied, the lien is expressly founded upon the

contract for the water right, and the right

of foreclosure upon default must be 'accord-

ing to the terms and conditions of the con-

tract granting and selling to the settler the

Mater right.' Section 1029 of the Revised

(N)d(^s of Idaho. Such is th(^ lien created by
the law of the state of Idaho, acting under the

authority conferred by the amendment to

the Carey Act approved June 11, 1S^){\ (29

Stat. 413, 434)."

Twin Falls Oakley Land & ^Vater (\i. v.

iMartens, 271 Fed. 431, 432, 433.

V.

liiteref^t.

Interest should not be allowed at all except from

the time of the entry of a decree, and certainly

not until a patent was granted by the United

States government to the State of Idaho.

The numerous cases that have been appealed to

this court from the United States District Court

of Idaho Southern Division embraces controver-

sies growing out of the Salmon River segregation

show beyond all question of doubt that the plain-

tiff in this action and its predecessors in interest

have each vigorously, consistently and persistent-

Iv contested before the courts, before the Land

Roard of the state of Idaho, and before the



28

United States Land Office against tlie cutting-

down of the Salmon Kiver Segregation so that

a patent could not be acquired for the lands in-

volved in these actions and by their actions pre-

vented the acquirement of title to any of the lands

Avithin said segregation until the 13th day of Jan-

uary-, 1921. As the plaintiff has suffered loss by

reason of the mistalvcs made l)y its predecessors

in interest concerning the water supply, the de-

fendants herein and otlier settlers have likewise

lost and as Avas said by Chief Justice Marshall,

"if the loss was heavy, and it fell unavoidably on

one of two inocent parties, the court was not in

clined to add to its weight by giving interest in

the nature of damages. The allowance of interest

therefore in tlie court below is overruled."

Iliiuely V. Kose, 5 (Mianch 311, 3 L. Ed.

110.

To allow such interest provious to rec-

lamation of lands by plaintiff's predecessors

in interest and previous to the earning of

patent, is directly in conflict with the fed-

eral statute authorizing sucli lien said stat-

ute expressly provides that the state is auth-

orized to create such lien "for the actual costs

and necessary expenses of reclamation AND
REASONABLE INTEREST THEREON
FROM THE DATE OF RECLAIMATION
UNTIL DISPOSED OF TO ACTUAL SET-

TLERS," etc.

United States Comp. Stat. 1!)1(), Sec.

4686 (Act of June 11, 1896).
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''We nniy, as an additional reason, sni>'gosl

a principle often called into action in recent
times in the courts, viz: that where one of

two innocent persons ninst suffer a loss, it

should fall on him, who, hy reasonable dil-

igence or care, could have protected himself

rather than on him who could not."

Natl Sav. Bank, etc. v. Cresswell, 100

U. S. 030, at p. 043, 25 1.. Ed. 713, at

p. 715.

^'If the comjjlainants (dearly sustain their

entry by proof their equity is made out, and
they may well ask the aid of the court of

chancery to put them in possession of their

rights. But, if their equity he doubtful, if

the scale be nearly balanced, if it do not

preponderate in favor of the complainants,

it must fail."

(xaruett, et al. v. Jenkins, et al., S Peters

75, p. 86, 8 L. Ed. p. 870.

"We cannot accept the contention of ap-

pellants that the application of the state

and the issuance thereon of a patent to the

lands b}' the Secretary of the Interior con-

stituted a determination binding on the in-

dividual water right owners that an ample
supply of water was available for the entire

117,077.21 acres. Whatever may be the ef-

fect of this action as between the United

States and the State of Idaho, it is perfectly

clear that it can have no effect \\]nm the

rights of the individual land and water

owners. Their rights are to be measured by

the contracts, and by these contracts the Ir-

rigation (.'ompany bound itself to furnish one
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eigtlitietli of a cubic foot per second of time
per acre. We fully agree with the District

Court that the individual appellees, not being-

parties to these proceedings, are not bound by
them, and in sa^nng

:

'• 'They hold contracts imposing upju them
heavy obligations and in turn conferring upon
them valuable rights. It would be shocking

to hold that these rights could be taken away
or substantially impaired by a finding of

fact or conclusion of law (we are not advised

which) made by an administrative officer

in an ex parte proceeding in which they did

not have an opportunity to be heard."

"See, also, Twin Falls Oakley Land &
Water Co. v. Martens (C. (\ A.) 1271

Fed. 428, 433.^'

Idaho Irr. Co. Ltd., et al. v. Cooding, et

al. Ciooding, et al. v. Idaho Irr. Co.,

Ltd. et al., 2()5 U. S. 51S, Sup. (^t.

Eep. Vol. 44, p. f)lS at p. ()20.

Caldwell v. Twin Falls Salmon Kiver

Land & Water Co. 225 Fed. 584, p.

601.

Twin h'alls Salmon River Land & Water

Co. V. ("aldwell, 272 Fed. 3(10, p. 3(;2.

Twin Falls Salmon lliver Land ^V: Wat(n*

Co. V. Davis, 2r)7 Vi'd. at p. 387.

Nat'l Sav. Bank, et al. v. Cresswell, et al.

100 U. S. 030, p. 043; 25 L. Ed. 713,

p. 715.

Garnett, et al., v. Jenkins, et al., 8

refers 75, p. 8(1; 8 L. Ed. p. 87(;.

Childs V. Neitzel, 20 Ida. 120, Sec. 4(;80
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U. S. Comp. Stat. 19i(i as aiiicuded

June 11, 1896.

State V. Twin Falls Salmon Uiver Land
&Water Co., et al, 30 Ida. GO, (Wi, 72.

State Contraet, Paragraph 8, Kee. p. 128.

Settlers' Contract, Ilec. p. IIG.

U. S. Comp. Stat. lOlG See. 4(;8(> uVet

June 11, 181)()), C. 420, See. 1).

VI.

The plaintiff was not entitled to a lien until

it had complied with the provisions of Sec. 468G,

IT. S. Comp. Stat, of 191 G as amended June 11,

189G.

The act of Aug. 8, 1894, C. 301, Sec. 4, U. S.

Comp. Stat. 191G, 4G85, paragraph 4 provides in

part as folloAvs

:

^'Ah fast as any state may furnish satis-

factory proof according to such rules and

regulations as may he prescribed by the

Secretary of the Interior that any of said

lauds are irrigated, reclaimed and occupied

by actual settlers, patent shall be issued to

the state or its assigns for such lands so

reclaimed and settled.'"

This provision of the Fed. Stat., however, was

changed by the act of June 11, 189G, C^hap. 420,

Sec. 1, T". S. Comp Stat, 189G, Sec. 408G, which

authorized the liens f(U' reclamation of lauds. The

amendment, among other things, provides: "A

lien or liens is hereby authorized to be created by

the state to such lands as are granted and by no

authoritv whatever, and when created shall be
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valid ou and aj^ainsi the se^jarate legal subdivis-

loiis oi laud reclaiiued, aud the actual costs and

necessary expenses of reclamation aud reason-

able interest thereon from the date of reclamation

until disposed of to actual settlers; wheu an am-

ple suppl}^ of water is actually furnished in a

substantial ditch or canal, or by artesian wells or

reservoirs to reclaim a particular tract or tracts

of such lands, THEN PATENT SHALL ISSUE

FOE THE SAME TO SUCH STATE WITHOUT
EEGxYUL) TO SETTLEMENT OK CULTIVA-

TION." Tliis change in the law therefore made

the issuance of patent dependant solely and ab-

solutely upon the precendent conditicm of recla-

mation by the construction company. The set-

tler had no duty to perform so far as the issuance

of patent from the United States government to

the state was concerned, or for tlie acquirment of

a lien and in addition to that was the ])rovision

of the contract between tlie United States govern-

ment and the state of Idaho of which this court

will take judicial know ledge. Tlie ])articular i)ar-

agraph pertaining to this particular point will be

found in the transcript of record in this court at

page 79 in the suit of Uommonwealth Trust Uo. v.

Max Smith aud reported in 27.3 Fed. ;it ])age 1,

reading as follows:

"It is distinctly understood aud fully

agreed that all |)ersons Mc(]uii'iug righls lo

said lands in said state prior to the issnnuce

of patents, as hereinafter mentioned, will

take the same subject to ;ill the I'CMpiirements
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of said acts of Congress and to the terms of

this contract^ and shall show FULL COM-
riJANCE THEREWITH IJEFOKE THEY
SHALL HAVE ANY (^LAl^kl ACiAINST
THE UNITED STATES FOR A PATENT
TO SAID LAND."

See. 3018, 3019 Ida. Comp. Stat. 1919.

See. 4G8(; U. S. Conip. Stat. 191(1 as

amended June 11, 189(1.

(^hilds V. Neitzel, 2(1 Ida. 129.

VIL

No judgment or decree should be entered in

this action without bringing in as parties de-

fendant, all the other settlers upon said project.

This question has been decided by this court and

by the Supreme Court of the United States on
cases arising from this same segregation, and the

principle decided in numerous other cases.

Commonwealth Trust Co. v. Smith, 273

P'ed. 1.

Affirmed by Sup. Ct. of the U. S. on

Appeal Nov. 17, 1924, U. S. Sup. Ct.

Adv. Sheets L. Ed. of Jan. 1, 1,25, No.

5, page 80. Adv. Sheets Sup. Ct. Rep.

Dec. 1, 1924, Vol. 45, No. 3, page 2(1.

Niles Bement Pond Co. v. Iron Moulders

Union, 254 U. S. 77, ()5 L. Ed. 145.

Simpkin's "A Federal Suit in Equity,"

2nd Ed. 231.

Simpkin's "Federal Practice," 49().

Thayer v. Life Association, 112 U. S. 717,

719.

Bank v. Radford, 80 Fed. 5(>9.
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Swan Land & Cattle Ca. v. Frank, 14S
V. S. 611.

VIII.

The principles involved in presenting alledged

error No. 8 are involved in errors No. 2 and 7 and

I will not cite authorities or argue this question

in this brief but will expect to insist upon it in

oral argument.

IX.

Error No. 9 has heretofore been dealt with

under assignment of error No. 4 and does not need

authorities other than those heretofore cited to

sustain the same.

X.

Because the court erred in not providing in its

decree that upon sale of the premises, ''No person,

company of persons, association or incorporated

company, owning and holding any lien, shall bid

in or purchase any land or water right at a greater

price than the amount due on said deferred pay-

ment for said water right and land, and the cost

incurred in making the sale of said land and water

right" as provided for in Sec. 3028 Ida Comp.

Stat. 1919, and it decreeing that the "Overplus,

if any, from the sale of any legal subdivision shall

be subject to the further order of the court" in-

stead of decreeing that: "Any balance nMunining

to be paid" "to" the defendants as provid(Ml for

in Sec. 3025 Ida. Tomp. Stat. 1010.
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ARGUMENT.

11.

QUESTION OF INDESPENSIBLE PARTIES.

Tlio authorities cited and quoted from concern-

iuii the hu-k of indispeusabk' parties in these ac-

tions are of them selves sufficient to sustain the

contention of defendants in tlie court behnv and in

this court upon this appeal.

This (question it would appear, has alread}^ been

absolutely settled in favor of the contention of

the defendants herein by this court and b}' the

Supreme Court of the United tSates in actions

arising between the plaintiffs herein and other

purchasers of water rights and lands (m this

same segregation. As appears from the spipula-

tion of the parties, Record pages 151 and 152,

there remained at the time of the submission of

these cases to the court below, 1,0G9.8-1 acres of

outstanding water contracts on excluded lands.

That of the 35,000 irrigable acres included within

the patented area of the project, settlement had

been made for cash or mortgages Avith all but

12,000 acres which included the lands involved in

these consolidated cases.

It is true plaintiff makes a tender of some ad-

ditional shares of stock but this does not settle

the question of the necessity of bringing in other

settlers on the project.

Suppose plaintiff stops offering additional

shares of stock from excluded lands to be used on
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patented lauds. Then Ave have this situation con-

fronting ns: 23,000 acres of patented lands with

settlements made with plaintiff: 12,000 acres of

land with no settlement and with water beins:

delivered to these lands on the basis of (m six-

tieth thoiisandtli of a water ri.ulit per acre of

land, the man who has nmde his settlement <iet-

ting- water on one thirty-five thousandth per

acres. Tln^se differueces occuring on patented

lauds and 1,009.84 of u(m-patented lands that

were excluded from the project on condition that

onlv 35,000 ui^t acres should receive the entire

water supply and these excluded lands receive

water on the basis of th(^ original ()0,000 acre seg-

regation.

Tender the original contracts and under the

original appropriation of water it was all to be

confined to the final segregation. The Supreme

Court of the State of Idaho in the case of Sand-

erson V. Salmon Kiver Canal Co., Ltd., 34 Idaho

145, same case between same parties 34 Idaho 303,

has held that these outside lands by use of water

have a vested water right. Now then without

bringing in these outside parties and without

having all parties before the court in one actiim,

how are these various claims to be finally ad-

judicated and hoAV are all persons within the

patented area going to get an equal water right

without priorities? Who is finally going to suffer

by reason of the 10fi9.84 acres of excluded lands

with the vested water rights? Nothing can obviate
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this iiitolei-ablc situation except by c-aiTyJDg' out

tlie maudates of this court aud of the Supreme

Court of the United States and bringing before

the court in one action all parties interested.

This (juestion was rais(Ml in the answer of the

defendants and was raised l),y motion later and

should have been ])ass(Ml upon by the lower court

and the same action had therein as ^^as had in the

cases of (^ommonwtalth Trust Co. v. Smith, 278

Fed 1, affirmed later 1)y the Su])remo Court of ihe

T'nited States.

IV.

ANY RECOVERY MUST BE BASED UPON
A (CONTRACT FOR A SPECIFIC AMOUNT
OF WATER AND NOT UPON DUTY OF
WATER.
The contract was for a specific amount of water.

Recovery should be based upon per centage of

quantity sold under contract, and not be based

upon duty of water. This court erred in its or-

iginal decree in the Caldwell suit from the Sal-

UKm tract in holding that the lower court should

ascertain the duty of water as did likewise the

Supreme Court of the United States in the Oood-

ing case in intimating that it wns the duty of

water instead of the beneficial use under the con-

tract that should be considered. The water be-

longs 10 the State of Idaho and the contract in-

volved was made in the state of' Idaho. Other

contracts having the same provisions as the one

here under consideration has been construed bv
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the Supreme Court of Idaho wherein the court

said

:

"We are of the opinion that a fair con-

struction of the hmguage used by the parlies

in these contracts k^ads iuevital)ly to llie

conclusion that respondent bound itself to

deliver the kSFECIFIEI) AMOUNT OF
WATER, NAMELY, ONE-EIGHTIETH Ob^

A CUBIC FOOT OF WATER PER SECOND
OF TIME PER ACRE DURING EACH IR-

RIGATION SEASON." * * * "And when
said contract provided that at a certain date,

which was prior to the time of the alleged

default of respondent, 'the obligation to fur-

nish the full one eigthieth of a cubic foot per

second of time of water per acre shall 1>e in

force and effect,' we fail to see any escape

from the conclusion that respondent volun-

tarily undertook to do each year during the

irrigation season the very thing specified by

the contract."

Tapper v. Idaho Irrig. Co., Ltd., 3(5 Ida.

Ida. p. 1)1, 210 rac. SOL

The court in this case says that it is not witlioi^f

authority in taking this view of the contract and

cites as authority the State of Idaho v. Twin Falls

etc., Water Co. 30 Ida. 77, IGfJ Pac. 32.

The case last cited is from the Salmon River

segregation and by turning to said case it will

be found that the Supreme Court of Idaho held

the settler to be entitled to receive one-hundredth

of a cubic foot of water per second per acre upon

lands described in the certificate in accordance
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with Iho IxTius of the coutraot between the State

of Idaho and the defendant construction company,

and that the certificate should also entitle the

owner to a proportionate interest in the dam,

canals, water rights and other rights and fran-

chises of the Twin Falls Salmon River Land &

Water (^o. based upon the number of shares final-

ly sold in accordance with tlie state contract be-

tween the said company and the State of Idaho.

The court then says that it would be an un-

warranted construction of the contract to hold

otherwise. See State v. Twin Falls etc. Water Co.,

30 Ida. at p. 77.

The court will take judicial knowledge of the

fact that what is known as the South Side Twin

Falls Carey Act segregation lies immediately ad-

joining the Salmon irrigation project in Twin

Falls County for the distance of a number of

miles.

Two cases were decided bj^ the Supreme Court

of the State of Idaho in 1923 in which contracts

similar to the one now at issue were before the

court. The court said in one of these cases that

:

"A water right in this system represented

one-eightieth of a second foot per acre and tlie

nmin canal was required to have a carrying

capacity sufficient to deliver this amount to

every user thereunder to be measured witliiu

one half mile of the place of intended use."

etc.
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And again Ibc court said :

"It lia.s been further found from actual use
and application of water to these lauds that

are now being watered from ihis system for

a period long prior to the commencement of

this action that the op]5oriionment of one-

eightieth of a cubic foot of waier per second

of time per acre is not sufficient for the suc-

cessful irrigation of these lands."

JState V. Twin I'alls, l^aud «!c Waier Co.^

217 Pac. p. -254:, 1^55.

Immediately following this case is another from

this same South Side project, supporting in all

particulars the case just quoted from. See Boley

V. Twin Falls (^anal Co., et al. 217 Pac. p. 258.

It will be found upon a reading of these two

cases that the South Side project had to pur-

chase even more water for the successful opera-

tion of the project than the one eightieth of a

cubic foot of water per second of time per acre.

The Supreme Court of the United States, and I

presume this court, placed a c(mstruction upon

the Idaho laws different from that placed upon

the laws by the Supreme Court of the state. The

Supreme Court of the United States was evidently

laboring under a misapprehension concerning

the provisions of the Idaho statutes in the cas(*

of Idaho Irrigation Co. v. (Jooding wherein the

court says: "The allowance of 2 8-4 acre feet ])er

acre is much hsss tlian the (]uantity stipulated in

the contract ))ut the reduction WAS !>I{()r,AP>LY

MADE under the Idaho statute ^^'hich requires
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that the jnuoimt of water allowcnl slioiild uever be

in excess of the aiiioiint used for beneficial pur-

l)()ses.'"

(Mtiiio Idaho (\)inp. Stat. 1919, See. 7033. What

that section provides is that "In alloting the

Avaters of any stream BY THE DISTRICT

COURT ACCORDING TO THE RIGHTS AND
PRIORITIES OF THOSE USING SUCH WA-
TERS, such allotment shall be nmde to the use

to which sucli water is BENEFICIALLY AP-

PLIED." * * * ''The amount of water so alloted

shall never be in EXCESS OF THE AMOUNT
ACTUALLY USED for BENEFICIAL PUR-

POSES for which such right is claimed."

There is nothing in this provision concerning

the duty of water. It is an express provision that

the ALLOTMENT shall be placed upon the

amount "actually used" f(U' BENEFICIAL PUR-

POSES.

And Section 5044 simply provides that: "No

person entitled to the use of water from any such

ditch or canal, must, under any circumstances,

use more water than good husbandry requires

FOR THE CROP OR CROPS THAT HE CUL-

TIVATES; and any person using an excess of

water, is liable to the owner of such ditch or

canal for the value of such excess; and in ad-

dition thereto, is liable for all damages sustained

by any other person who would have been entitled

to the use of such excess water as fixed by this

section."



42

Now it will be seen by these sections that what

the}^ refer to is the actual beneficial purpose

and to the use of water for a particular crop

or for particular crops than good husbandry

requires. It is a well known fact in

irrigation sections that some crops require

more water than do other crops, and this

law is appl:cal)le to tlieso cases where tlie ir-

rigator must not use more water to make a hay

crop than good husbandry requires. A bean crop

requires a different amount of water and he must

not use more than good husbandry requires for

a bean crop, and if he has a corn crop he must

not use more than good husbandry requires for a

good corn crop, and so on.

The Supreme court cites the case of State v.

Twin Falls, etc. Water Co., 30 Ida. p. 77 as sus-

taining the theory of duty of water. But the

Supreme Court of the state does not do this. At

page 77 it says that the settler is "Entitled to re-

ceive one-hundredth of a cubic foot of water per

acre per second of tinie upon the land described

in the certificate," etc. It does say that the law is

is to be read along with the contract; that the

settler is entitled to the water "Specified in his

contract to the extent necessary TO IRRIGATE
THE CROP OR CROPS WHICH HE CTTLTI-

VATES IN ACCORDANCE WITH THE USE
ACrES OF GOOD HUSP.ANDRY."

The definition of duty of water is given as "The
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quantity essential to successfully irrigate a defi-

nite tract of laud." We mean by this that it is

such a quantity of water necessary, when econ-

omically conducted and applied to the land with-

out unnecessary loss, as will result in the suc-

cessful growing of the crops on said land."

Sec. 903 on p. ISO-t, Kinney on Irrig, &
W. R. Vol. 2.

The language used in our state laws as we have

tried to point out, is a beneficial use and as has

been said, "An^^ purpose which is useful or bene-

ficial may be the object of such appropriations.'*

* * * * "The purpose contemplated and the use of

the water nmy be irrigation for agricultural or

horticultural purposes, mining, milling, manufac-

turing domestic or any other purpose for which

water is needed to supply the natural and arti-

ficial wants of man, provided it be for beneficial

use. And, as was said in a recent Pederal case:

'The courts have not defined, because they are as

yet unable to define, the exact boundaries of the

territory known as beneficial use.' Therefore, as

to what a beneficial use must depend u]^on tlie

facts and circumstances surrounding any partic-

ular use, until that us(» has been defined by the

courts as beneficial."

Kinney on Irrig. & W. U., Vol. 2, 2n<l

Ed. p. 1193.

Now therefore under the laws of the state of

Idaho, a contract for water so long as it is for

a beneficial use and the particular person using
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it is not wasting the water he is entitled to the

amount he has contracted for. And under the

Federal statutes there must be an ample supply

and the courts must not cut a settler on the

Salmon tract down to a proposition of duty of

water, when state courts with cases from that

project as well as from other Carey Act projects,

including the adjoing project have never yet at-

tempted to remake a contract for a settler and

have all, either expressly or impliedly, agreed that

the amount contracted for should be furnished the

settler.

For the courts in the instant cases to

base recovery upon a percentage founded upon

duty of water, means to give the construction

company the benefit of the situation, and to

spread the water out upon the maximum acreage

and hold the settler down to a minimum supply

of water. E\^ery elementary and fundamental

principle of equity, as announced from the days of

John Marshall in the Supreme Court of the United

States down to this date, would be violatcnl by

such a holding.

V.

ON QFESTION OF INTEREST.

It is perfectly apparent from a reading of the

Federal statutes that wIkmi congress, in 180()

amended the Carey Act, that a radical change was

made in the law in that the entire res])onsibility

concerning the reclamation of lands was based
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entirely upou the eoustruetioii company by re-

quiring the company to actually furnish an am-

ple supply of water in a substantial ditch or

canal to reclaim the particular tract of land for

which patent would be requested. That thereupon

patent would issue "without regard to settlement

or cultiA'ation. And the state was authorized to

create a lien upon the separate legal subdivision

reclaimed for the necessary expenses of reclama-

tion and reasonable interest from the date of

reclamation."

Pursuant to this Federal statutory enactment

as we have seen, the United States government

made its contract with the state of Idaho in which

the express provision was made that there must

be a full compliance with the acts of congress

and the terms of the contract before anyone should

have any claim against the Ignited States for

patent.

What language could be plainer, more distinct,

and more pointed than the language of the Fed-

eral statute and of the said provision in the con-

tract between the United States government and

the State of Idaho? There is no room for con-

struction or interpretation on this question. It

is a nmtter simply of the court requiring the con-

struction company to live up to the provisions of

the Federal law and of the aforesaid contract.

T^ntil the construction company fulfilled the

obligations resting upon it under said law and
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under said contract, neither tlie construction com-

pany nor any settler could acquire any interest

whatever in the lands which the construction

company had contracted to reclaim.

We next find that the construction company

entered into a contract with the State of Idaho

in which it expressly agreed tliat "pending its

fullfillment" of its duties under the laws of the

United States and the contract of the United

States with the state of Idaho, and the laws of

the State of Idaho, and of its contract with the

State of Idaho, that the purchaser of a watei"

right could purchase a Avater right and have the

"right of possession and enjoyment" of the water

right purchased by liim.. Rec. p. 128.

And we furtlier find that in contracting with

a settler the constructicm company expressly stip-

ulates that no interest would be charged the set-

tler prior to the date on whicli notice is given

"that the company is prepared to furnish water

under the terms of this contract." Rec. p. IK).

And we further find from the record in this

case that under the original application made by

Sprague, et al. they expressly requested the state

to permit the entering into of a c(mtract so that

if a settler did not purchase a water right within

a year that the construction company to l)e form-

ed could charge an additional price for water

rights and we find that the state entered into its

contract witli the construction company expressly
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aiilioriziiig the coiupiiiiy to make this additional

charge.

Now, what were all these provisions placed in

these contracts lor, except that the construction

company should be required, as a condition prec-

edent to the issuance of a patent, or the acquire-

ment of a lien, to actually reclaim each particular

Iract of lan<l in the manner hereinabove set

forth.

And that pending its fulfillment of its obliga-

tions it could induce settlers to make purchases

of water rights promptly by getting a reduced

l)rice; that by purchasing promptly the settler

^^()llld be permitted to have the "possession and

enjoyment" of such water as would be furnished

liim ])en(ling the fulfillment of the obligations of

the construction company to reclaim the lands

under the Federal and state laws and the con-

tract between the Federal government and the

state government. T repeat, these provisions were

there for tlu^ purpose of inducing the settlers to

make prompt purchase of a water right and to go

upon the land and make use of such water as

tliey could iX(^t without waiting for a fulfillment

by the construction company of its obligations

in reclaiming the particular tract of land.

Now, the authorities that we liave cited to

support our assignments of error, including de-

cisions of this court, and of the Supreme Court

of the T'uited States arising from this segrega-
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tion and of other Carey Act segregations in the
state of Idaho, all uniformly hold that the con-
struction company contracted to sell a definite
amount of water to the settler and all of the
eases arising from this particular segregation
show conclusively that the construction com-
pany has never complied with its contract in this

particular. And yet the plaintiffs claim that they
should have interest upon their recovery from the
year 1911 and they have been allowed interest by
the lower court from 1912.

We earnestly insist that based upon elementary
equitable principles that no interest should be
allowed plaintiff upon its recovery except from
the entry of decree of foreclosure. And certainly not
from a period previous to issuance of patent by the

^Jnited States government to the state of Idaiio

on January 13, J921. Because until the grant of

said patent there was no possible way to ascer-

tain what particular tracts of land would ever

receive a patent from the T'nited States govern-

ment. The construction company had contracted

to complete the segregation Avithin five years

from the year 1908. The period of ten years undc^r

the Federal statutes for the reclamation of the

lands had passed; the period of five years for

which the Secretary of the Interior could extend

the time had elapsed and all rights of the con-

struction company Avere subject to forfeiture

under the Federal and state laws as Avere also
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the rights of the settkn-.s imder the Federal laws,

so far as the lands were concerned.

In the meantime, the construction company

and its assignees had been (as we have already'

pointed out in this brief) making ever}^ imagin-

able kind of effort to insist upon spreading the \va-

ii'v over ()0,000 acres of land. The farmers, or

settlers, in iho meantime have lieen keeping up

all maintenance charges f(U' tin's over-sized proj-

ect.

It was always in the power of the constructiop

company and of its assignees to comply ^^•ith its

obligati<ms by cutting down the tract, It had, in

the first place, violated the express provisions

of the state laws and of its contract with the

state in over selling.

Now, then, as shown hy authorities already

cited, if it is to be a loss, who is the proper one

to sustain it? Why the one who has created the

situation, the one in whose sole power rested

the ability to correct this situation. The settlers

could not correct it, none of the defendants in

this action couhl correct it, it was beyond their

power, therefore the ccmstruction company should

not be allowed to penalize the settlers and obtain

n decree for any Interest until there is a final

adjudicntion of the water rights on the Salmon

rtroject and as we have heretofore stated, cer-

fpfulv not until patent wns issued, and until that
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time tlic settler .should have what he eoiitracted

to have, the "possession and enjoyment" of what-
ever water he could get by keeping up his main-
tenance charges.

Law is said to be based on reason and where
reason ceases there the law ceases and in the
State of Idaho where these contracts were made,
it is not a question only of law but a question
of equity, because it is expressly provided by
Sec. 6591, Idaho Oonip. Stat, of 1919 "That in

all matters not regulated by this code, in Avhich

there is any conflict or variance between the rules

of equity jurisprudence and the rules of the

common law with reference to the same matter,

the rules of equity shall prevail."

Now take it on the other hand. Suppose the

defendants in these cases had paid their entire

contract price of |40.00 an acre according to the

terms of their contracts, where Avould they be

today? Would there have been 80,000 acres of paid

up contracts? Or 60,000 acres of paid up con-

tracts? And if so, where would they stand in re-

gard to obtaining of a patent from the Federal

government for the lands? Which one of them
would have had a patent? They had no right to

a patent, no person could claim any interest in the

lands until they were reclaimed, would they not

have stood in jeopardy of losing all their money
paid to the construction company or to the plain-

tiffs? and in jeopardy of the Federal government



51

or tlie state or both forfeiting all rights of the

construct iou coiiipanj in the project, what would

the construct iou conipan}' or its bond holders care

what hai)pened to these settlers if thev had made

their payments?

Suppose the settler had paid his interest every

year and liad paid |20.00 or |25.0() principal to

the construction company or the plaintiff each

year, would he have been in any better position

in regard to getting title to his lands? No.

To insist that the settler should have made

any more payments pending the acciuirement of

title by the state from the United States gov-

ernment, amounts to an absurdity. And if that is

absurd no decision of any court should hold

tliat he should have nmde such payments. If I

am correct in this, then no court should require

the settler under decrees in these cases to pay

interest while his rights were in such jeopardy.

It is but to penalize him, and make him (the

most innocent sufferer of the whole transaction)

sustain the burden which should properly be-

long to the one who most contributed to the

situation.

It is argued that the contract with the set-

tler provided that interest was only waived prior

to notice that the company was prepared to fur-

nish water. That therefore if the company gave

notice that it was prepared to furnish water that

interest shcmhl be allowed from that time on.
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To put sucli a tonstruetiou upon this contract

should shock the conscience of any court as the
district court has said, the company did not have
water in 1911 to furnish for irrigation purposes.

As we have seen, the law of Idaho requires that

if there is a rule of law and a rule of equity upon
the same subject, the rule of equity must prevail

in ascertaining the intention of the parties.

''When a court of law is construing an in-

strument
, whether a public law or a private

contract, it is legitimate, if two constructions
are fairly possible, to adopt that one which
equity would favor."

AVas.h cS: Ida. U. Co. v. Couer d'Aleue U.

& Nav. Co. 100 U. S. 77 at p. 101; 40
L. ed. p. 355.

Now then we must give this contract an equit-

able construction and under elementary prin-

ciples of equity this court will look to the sub-

stance of the subject. In this instance to hold that

the mere giving of a notice is sufficient without

the furnishing of an amph^ snpply of water in an

adequate ditch, following tlie giving of the notice,

would be making a literal construction of tlie

words; it Avould be an extremely technical con-

struction of the contract; it would be sticking in

the bark; it Avould be ignoring the evident original

intention of the parties at the time the contract

was entered into; it wonld be defeating the very

purpose of the Tarey Act law. We sliould find

that what was meant was that when notice was
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Lii\{'i! <)ii( ilic coiiipauy unist Ix' rcadj to fiii-uish an

aiiii)h' siip])iy of water in an a<l(M]nato ditch for tlic

paHiciilar legal subdivision of laud such as would

entitle it to a patent from the Uuited States gov-

ernment to the state of Idaho. Such a condition

as this never arose until January 1*3, V.)'2i.

Therefore the decree of the lower court should

be reversed abosolutely and without equivocation

in regard to this matter of interest.

VI.

It does not seem necessary to make an argti-

ment upon the Gth assignment of error. The

questi(ms involved herein are fully covered by

the brief of the argument on this subject and un-

der the argument with reference to assignment

No. 5 and I will therefore not attempt to ex-

tend this brief by any further argument on this

(piestion.

VII.

Assignment No. 7 is covered by the argument

on assignment of error No. 2, and I will not

attempt to argue that further in this brief,

Vlll.

The same statement made in regard to assign-

ment No. 7 is applicable here. The question here-

in I have dealt with in ass.gnment or error > o.

IX.

AssifTfTiment of Error No. 9 has been fullv dealt
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witli ill my arguiiieiit upon assignment of error

No. 4 and 1 will therefore not further argue this

question.

X.

Now as to assignment No. 10. It seems to me
that this assignment does not need argument, the

matter is so plain in that this is a special statutory

lien and the laws of Idaho explicitly make pro-

vision for the remedy under it and the court has

exceeded tlie statutory provisions in the matter

complained of.

XI.

As to assignment No. 11, this is applicable only

to Frank Caudle and wife and is based upon the

plain simple proposition that if Caudle made

payment in 1911 on what was supposed at that

time to be interest, and as the company was not

entitled to interest this payment should be credit-

ed up(m the principal and deducted fi'om any

amount due by him to the company.

I shall ask the privilege of filing a l)rief in

reply to original brief prepared and filed by

appellees and cross appellants.

I therefore respectfully submit that the decision

and decree of the trial court slumld be entirely

reversed with dinntions that the other settlers

and holders of water rights on the Salm(m tract

should be brought in and made parties defendant,

that no interest should be allowed upon any re-
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coveries by the plaiutitf except from the entry of

decree, and certainly no interest shoukl be allowed

previous to the issuance of the patent from the

United States to the State of Idaho, and direc-

tions should be given to the district court that

on further proceedings any recovery should be

based not upon the duty of water but based en-

tirely upon the contract amount sold the settler

and ascertin the percentage received by the set-

tler under such contract.

Respectfully submitted,

TURNER K. HACKMAN,
Solicitor for Appellants.

Residence, Twin Falls, Idiho.




